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(i) 


THE GUESTION PRESENTED 


The question presented is whether a second search of 


appellant, made at the police station without a warrant, can be 
considered a search incident to a lawful arrest, there having 
been a prior search made at the scene of the arrest. 

With respect to this point, appellant desires the Court 
to read transcript pages 23, 26, 28, 39, 44, 45, 64, $7, $8, 
71-78, 82, 87-91, 99, 100, 127-128, 139-141, 144-145, 147- 


148, 152, 158 and 160. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
ARGUMENT 


I. The search at the police station 
was invalid 


Il. The absence of a motion to suppress 
and of an objection is not important 
in view of the plain crror 

CONCLUSION 
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JURISDICTIONAL STATEMENT 
The District Court had jurisdiction under the provisions 


of Title 11, Section 196 of the District of Columbia Code. This 


Court has jurisdiction of the appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
Appellant and one Thomas White, Jr., who had known each 
other for about five years (Tr.151), were indicted in three 


counts. Count One charged them with housebreaking with 
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intent to commit an assault, Count Two with hous ebreaking 
with intent to steal, and Count Three with rape. The cher- 
ges give the date as May 16, 1965, and the location as the 
housc of Mr. and Mrs. Leon E. Butler, 180% Bay Street, 
S.E.. Appellant was found guilty on Count One and mot guilty 
on Counts Two and Three. White was found siti on Counts 
One and Three, and not guilty on Count Two. 

The casc against appellant is thin and circumstantial. 
Somc time after 1:30 am, on May 16, 1$65, Mrs. Butler, who! 
was alone in the house because Mr. Butler was in the hospital 
(Tr. 20), heard breaking glass (Tr.21). She sets and 
then telephoned for the police (Tr. 22). She then went to the 
top of the stairs and looked down. The front door was open 
and a man, later identified (Tr. 26) as appellant, was standing 
outside. Another man, later identified as White (Tr. 25), was 
coming upstairs. White grabbed her and raped her (Tr. 23 
and 24) and then asked if she had any moncy. At this point 
the officers arrived (Tr.25). Appellant never aii upstairs 
(Tr. 29, 44) or cven inside the house until after the police had 


arrived (Tr. 64) and he.did not rape the complaining witness 


(Tr. 44). In fact, the main door of the house was locked 


against him (Tr. 90-1). 


Appellant did not testify. The officers testified he 
was standing on the porch when they arrived about 2:30 am 


(Tr. 72, 74,87). He told the officers that he had heard 


ss 1 
screaming and had come to investigate (Tr. 72, 75, 90, 99). 


White testified he did not mcet Smith that night until the 
officers brought them together (Tr. 144, 145). 

Smith was scarched at the scene and again searched 
at the police precinct. During the second search a piece of 
broken door handle was found in his possession (Tr. 92). 2 
The handle apparently came from the door of the Butler 
house (tr. 128). 

Thus it appears that the only damning items of 


1 
One police officer, Mr. Untch, testified that appcllant also 


said he had come to the house to sce a friend (Tr. 72). 

pcre is some confusion in the record about the searches. 
Officer Untch testificd that appellant was frisked at the scene 
for a gun or knife and searched at the precinct. He did not 
conduct the search himself, but said it was conducted in his 
presence by Officcr Davis. The picce cf broken door handle, 
he said, was uncovered at the scene (T. 73, 78). The clearest 
testimony, however, comes from Officer Davis who testified 
that appcllant was frisiked at the scene but that the door handle 
wes not found until appellant was searched at the station 
house (Tr. 91). 


evidence against appellant are the broken door handle, which 
was found purcuant to the second search of his person, and 
his friendship with Whitc. , All evidence except that re- 
lating to the door handle is consistent with his innocence, 
particularly when the chronology of the events is considered 
carcfully: first, the brokon glass, then Mrs. Butler's screams, 
then her telephone call for the police, and finally her looking 
downstairs to sce White coming up and appellant standing out- 
side the front door on the porch. All of this is consistent with 
appellant's statcment that he heard screams and went to the 
porch to investigate. Without the broken door handle, it is 
submitted that therc would be no case against him. 
SUMMARY OF ARGUMENT 
While a suspect may be searched, without a search 


warrant, pursuant to a valid arrest, such search must be sub- 


stantially contemporancous with the arrest. The rule docs not 


permit a later, second search for evidentiary matcrial after 
the accuscd has been arrested, scarched originally, and then 


brought to the police station. 


3 
The prosecutor stated in his argument to the jury that the 
door hanclc was uscd to break the glass pane of'the door 
(Tr. 171) and that appellant helped break the pane (Tr. 175), 
but there is no evidence in the record on cither of these 
points. ; 
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ARGUMENT 

There are only a few exceptions to the proposition 
that a search is invalic unless it is pursuant to a valid search 
warrant. One exception is a search made pursuant to and con- 
temporaneous with a lawful arrest. We stress the word "'con- 
temporaneous" because the Supreme Court does. Contem- 
poraneous searches arc justificd, it says, by the necd to 
scize weapons and to prevent the destruction of evidence. A 
scarch is not valid where it "is remote in time or place from 
the arrest. Oncc an accused is under arrest and in custody, 
then a search made at another place, without a warrant, is 


simply not incident to the arrest."" Preston v. United States, 


376 U.S. 364 (1965). See Agncllo v. United Statcs 259 U.S. 


20 (1925) and Smith v. United States, 118 U.S. App. DC 235, 
335 F.2d 270 (1964). 
These words fit this case cxactly. Appellant was 

arrested at the Butler home, searched, and then taken to 
the police station anc searched again. The second search 
was remote in time and place from the arrest. 

‘In Preston, the invalid scarch was also a second search. 
The case differs from this one in that in Preston the second 
search was of an automobile. Preston was discovered in his 


car, arrested, and searched for weapons. He was then taken 


to police headquarters and his car, without being scarched, 
was taken by police to a garage. Soon after Preston was 
booked at the station his car was searched at the garage. 


The difference between that casc and this is not substantial. 


The facts in Agnello are similar, Agnello was ar- 


rested and searched at the home of a friend. He was then 

ken to 2 police station by some revenue agents while others 
went to and searched his house, which was several blocks 
from the scene of arrest. The Court said that the second 
search could not be sustained as incident to the arrest. 
Linkletter v. Walker, 323 F.2d 11 (CA-5, 1983) is to the 
same offect. 

In Smith, this Court held that a police search of an 
automobile the day after defendant's arrest was clearly with- 
in the Preston rule. The trial court dic not hold 2 separate 
hearing on the legality of the search, but this Court said that 
on the record the scarch was illegal and that there was no 
need for a remand for fincings. Price v. United States, 

121 U.S. App. D.C. 62, 348 F.2d 62 (1965), is not to the 
contrary, because the articles scized from the impounded car 
were always visible and therefore there was eS ccatey at all. 


The cases which hold that an arrest scarch must be 


contemporaneous with the arrest are many, but most of them 
relate to a scarch of a house or car. Sometimes, as in 
Preston and Agnello, there has aircady been a search of 
the person. Sometimes, without a search at the scene, the 
suspect may be carricd to the police station and there searched 
for the first time. Robinson v. United States, 109 U.S, App. 
D.C, 22, 283 F.2d 508 (1950), United States v. Iacullo, 226 
F.2d 778 (CA-7, 1955); Maxwell v. Stephens, 229 F.Supp. 205 
(D. Ark., 1964). Sometimes, without a prior scarch of the 
person, there is a search of an automobile after the car is 
brought to headquarters. Cf. Travers v. United States (D.C. 
Mun. App.), 144 Azd 889 (1958). 

We have found no cases which involve a search of the 
person at the scene of the crime and a later search >f the per- 


Son at police headquarters. The closest we have come is 


Kernick v. United States 242 F..2d 818 (CA-8, 1957), where 


defendant was arrested at a railroad station. He was scarched 
preliminarily at the point of arrest anc was then taken to the 
“police, room" of the railroad station and searched again. The 
court upheld this search, but it did point out that both the 


arrest and the search were made at the railroad station. 
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The case at bar raises the questions how long an 
accused remains subject to search and whether, after 2 pre- 
liminary search at the scence of arrest, he can be carricd to 
police headquarters and re-searched. We submit the applic- 
able law is that this sccond scarch is tos remote from the ar- 
rest to be valid. 

2. Appellant did nst move to suppress prior to the 
trial (Cf. Rule 4l(c), Fodoral Rules of Criminal Procedure) 
or object to the admission of the door handle at the trial. 
Nevertheless, this Court may notice plain error affecting 
substantial rights. Rule 52(b), Federal Rules of Criminal 
Procedure; McAffee v. United States, 70 App. D. Cc, 142, 105 
F. 2a 21 (1939); Payton v, United States 96 U.S. App. D.C. 1, 
22e F.2d 794 (1955). See also Durham v. United States, 99 
U.S. App. D.C. 133, 237 F.2d 760 (1956). The Court of 
Appeals for the Third Circuit has hele that the plain error 


rule applies to property illegally seized under the Fourth 


Amendment. United States v. Asendio, 171 F. zd 122 (CA-. 


3, 1948). In that case, no motion to suppress was made prior 
to trial anc no objection was offered at trial to the 2dmission 
of the fruits of an illegal search, but the court still reversed 
anc remanded. The only difference between the Asendio case 
and this is that in that case the mattcr was brought to the at- 


tention of the trial court prior to sentence, although three 


9 
weeks after the finding of guilty, 
CONCLUSION 
The judgment of the District Court should be reversed 
and the case remanded for a new trial, with leave te appeal 


t> move to suppress prior tc the new trial. 


Respectfully. submitted, 
pe : F ff x if a > 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


Where an appellant made no motion in the trial court, 
either before or during trial, to have an exhibit suppressed 
because seized as a result of an illegal search, and did not 
object to the reception of the exhibit into evidence, can 
he challenge the legality of the search and seizure for the 
first time on appeal when the record does not clearly show 
his Fourth Amendment rights were violated? If so, as- 
suming the evidence was located on appellant’s person at 
the stationhouse when all his personal property was being 
removed prior to his incarceration, was the “search” un- 
lawful? 


INDEX 


Argument: 


Appellant’s search at the stationhouse after being 
“frisked” at the situs of arrest was not unreasonable and 
in contravention of the Fourth Amendment 


Conclusion 


7 
7 
6 
6 
6 
7 
9 
6 
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*United States v. Di Re, 332 U.S. 581 (1948) 
United States v. Iacullo, 226 F.2d 788 (7th Cir. 1955) 
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* Cases chiefly relied upon are marked by asterisks. 
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COUNTERSTATEMENT OF THE CASE 


A three-count indictment charging appellant and a co- 
defendant, Thomas White, Jr., with housebreaking with 
intent to commit an assault, housebreaking with intent to 
commit larceny, and rape, in violation of 22 D.C. Code 
§§ 1801, 2801, was filed in the District Court on June 29, 
1965. Appellant was tried by a jury,’ found guilty of 
housebreaking with intent to commit an assault as charged 


* Appellant was tried jointly with White. The latter was con- 
victed of housebreaking with intent to commit an assault and rape 
(Tr. 221). 


(1) 


2 


in count one of the indictment and, on December 23, 1965, 
was sentenced to imprisonment under the provisions of the 
Federal Youth Corrections Act. 

Alice Butler, who resided at 1806 Bay Street in South- 
east Washington, was at home alone in the early morning 
hours of May 16, 1965 (Tr. 20). She had gone to sleep 
sometime after 1:30 a.m. and was later awakened by the 
sound of breaking glass. As she went to investigate the 
noise, she stopped to telephone the police (Tr. 21, 22). 
She then noticed one man running up the stairs toward 
her and another standing outside her front door. The one 
who had run up the stairs took her into a small bedroom, 
removed her night clothes and then dragged her into a 
larger bedroom where he raped her (Tr. 23). As her as- 
sailant was leaving the room, she heard noises downstairs 
(Tr. 24). She went to the smaller bedroom, put her 
clothes back on, and ran downstairs. Finding two police 
officers there, she told them what had occurred (Tr. 25). 
At trial, she identified White as the one who raped her 
and appellant as the one who stood outside the front door 
(Tr. 26). She also testified that she had done no drinking 
prior to retiring that night and that appellant neither 
came up the stairs nor raped her (Tr. 38, 44). 

Officers Davis and Untch received a radio run at about 
2:30 a.m. in response to Mrs. Butler’s telephone call and 
responded to her residence, arriving there within three 
minutes (Tr. 71, 87). They observed a man, identified as 
appellant, standing on the porch and went up to talk to 
him (Tr. 71, 87). At this time, they noticed the glass on 
the front door had been broken (Tr. 71). When they 
asked appellant what he was doing on the porch, he said he 
had gone up there to see a friend (Tr. 72).? The officers ob- 
served a second man, identified as White, running down 
the stairs, to the rear of the house and fumbling with the 
lock on a back door (Tr. 72, 73, 88). After they called 
White back, he said Smith was a friend of his and that 


2 Smith gave the officers a second explanation for his presence on 
the porch. He told them he had gone up there to investigate noises 
he heard as he was passing the house (Tr. 76, 90). 
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everything was alright. He added that the screaming they 
heard was his wife, that she screamed frequently (Tr. 72, 
88). Mrs. Butler then came running down the stairs, 
screaming that she had been raped (Tr. 72, 88). 

When appellant and White were arrested, they were 
“patted down” at the scene to make sure they did not 
possess any obvious concealed weapons (Tr. 78, 91). A 
portion of the metal handle identified as coming from the 
door of Mrs. Butler’s house (Tr. 73)* was either found on 
appellant at this time or it was located in his pocket at 
the stationhouse when all of appellant’s personal property 
was removed from his person prior to his being locked up 
(Tr. 91). 

Detective Holden and Officer Blauvelt were called by the 
Government to establish continuous possession of certain 
items of evidence (Tr. 95, 96, 102) which were subse- 
quently delivered to the F.B.I. laboratory (Tr. 103, 105). 
Special Agent Semmes testified that he discovered seminal 
stains on the bed sheet and wearing apparel submitted 
for his examination (Tr. 109, 110, 111). It was stipu- 
lated that, if Special Agent Cunningham were called he 
would testify that the portion of the door handle found in 
appellant’s possession matched the lock assembly removed 
from the complaining witness’ front door (Tr. 122-128). 
Dr. Wong testified that she examined the complaining wit- 
ness at 4:00 a.m. on May 16th and discovered the presence 
of sperm during the course of her vaginal examination 
(Tr. 1385, 186). 

The entire defense of both defendants was rested upon 
the testimony of White. He testified that on the night in 
question he had gone to a Winston Weaver’s house to shoot 
some pool, leaving sometime after 11 p.m. (Tr. 144, 153, 
154) to catch a bus at 13th and D Streets. When no bus 
came, he decided to walk along the bus route and arrived 
in the area of 1806 Bay Street around 12:15 a.m. (Tr. 
144). He then heard a woman scream and went up on the 


3Mrs. Butler testified that the door handle had not been broken 
prior to the night in question (Tr. 28). 
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porch of the complaining witness’ house. When he heard 
her yell for help, that someone was in her house, he en- 
tered through the open storm and inner doors (Tr. 145). 
As he was standing there talking to Mrs. Butler, the police 
arrived and he saw appellant for the first time. He testi- 
fied that he never went up the stairs or grabbed Mrs. 
Butler (Tr. 146). While he was telling the police he heard 
a woman screaming and went in the house to investigate, 
Mrs. Butler ran down the stairs and said she had been 
raped (Tr. 147). He related that neither Officer Untch 
nor Officer Davis searched him on the scene, nor did either 
search appellant in his presence (Tr. 147-148). He said 
he had known appellant since about 1960 and they were 
good friends (Tr. 151, 152). 

The court, after discussing his charge with counsel in 
chambers (Tr. 199), instructed the jury, inter alia, on 
the principle of aiding and abetting (Tr. 204-205, 207- 
208). Appellant’s counsel stated he had no objections to 
the charge (Tr. 218). The jury thereafter found appel- 


lant guilty of housebreaking with intent to commit an 
assault (Tr. 222). 


STATUTE AND CONSTITUTIONAL PROVISION 
INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room, whether at the 
time occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, or any 
yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 
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United States Constitution, Fourth Amendment pro- 
vides: 

The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 


SUMMARY OF ARGUMENT 


Having failed to move to suppress the questioned evi- 
dence before or during trial or to object to its reception, 
appellant is barred from challenging the validity of its 
seizure for the first time on appeal. In any event, the evi- 
dence was properly seized. Construing the evidence most 
favorably to the Government, the evidence was seized when 
appellant was “frisked” immediately after he was ar- 
rested. There can be no question that this search was 
contemporaneous with and incidental to the arrest, the 
validity of which is not challenged. Assuming arguendo 
that the evidence was not discovered until a subsequent 
“search” at the stationhouse, it was still properly seized. 
The record reveals that the stationhouse “search” con- 
sisted of the removing of all personal property from ap- 
pellant’s custody prior to his incarceration. This is a 
reasonable custodial activity of the police department and 
does not violate appellant’s Fourth Amendment rights. 
The evidence was, therefore, not improperly seized. 


ARGUMENT 


Appellant’s search at the stationhouse after being 
“frisked” at the situs of arrest was not unreasonable 
and in contravention of the Fourth Amendment 


(Tr. 78, 91, 128) 


Appellant’s sole claim of error on appeal is that the 
search of his person which led to the discovery of certain 
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evidence was unlawful. He does not challenge the legality 
of his arrest, but argues that the search was unlawful 
because it was not “contemporaneous” with his arrest, 
and, therefore, was unreasonable and in contravention of 
the Fourth Amendment. This argument lacks merit. 

Appellant made no motion in the trial court, either 
before or during trial, to have the piece of door handle 
found on his person suppressed because seized as a result 
of an illegal search. When this item was received in evi- 
dence, defense counsel stated he had no objection to its 
reception (Tr. 128). Appellant’s failure to move for sup- 
pression of the evidence before trial* and to object to its 
admission at trial® precludes him from raising the ques- 
tion of legality of seizure for the first time on appeal. 
E.g., On Lee v. United States, 343 U.S. 747, 749-50 n.3 
(1952) ; Segurola v. United States, 275 U.S. 106 (1927) ; 
Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 
908 (1963); Gray v. United States, 114 U.S. App. D.C. 
77, 311 F.2d 126 (1962), cert. denied, 374 U.S. 838; 
Johnson v. United States, 110 U.S. App. D.C. 187, 290 
F.2d 378 (1961). Moreover, while failure to move before 
trial under Rule 41(e) for suppression of evidence illegally 
obtained does not waive the Fourth Amendment objection 
where the violation is clear on the record, Smith & Ander- 
son v. United States, supra at 239 n.18, 335 F.2d at 274 
n.13, the foundation for appellant’s assertion in the in- 
stant record is inadequate to support the invocation of the 
“plain error’ rule. 

In any event, the stationhouse search of appellant was 
entirely proper and had a motion to suppress been made it 
would have been correctly denied. Briefly, the evidence as 
to the search that appears in the record is this: After 
appellant and White were arrested, they were “patted 


4Fed. R. Crim. P. 41(e) (motion to suppress should be made be- 
fore trial). 


5 See Fed R, Crim. P. 41(e) (question may be raised at trial if 
no prior opportunity); Smith & Anderson v. United States, 118 
U.S. App. D.C. 235, 238, 335 F.2d 270, 273 (1964) (objection at 
trial). 
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down” or “frisked” at the place of arrest to make sure 
that they did not possess any obvious concealed weapons 
(Tr. 78, 91). A portion of the metal handle from the door 
of Mrs. Butler’s home (Tr. 73) was either found on ap- 
pellant at this time (Tr. 78) or it was found in appel- 
lant’s pocket at the stationhouse when all of his personal 
property was being removed from his person prior to his 
incarceration (Tr. 91). 

It is firmly established that, when a person is lawfully 
arrested, “the police have the right, without a warrant, 
to make a contemporaneous search of the person of the 
accused for weapons or for the fruits of or implements 
used to commit the crime.” Preston v. United States, 376 
U.S. 364, 367 (1964). Construing the evidence in the in- 
stant record most favorably to the Government, as this 
Court is bound to do on appeal from a conviction, Curley 
v. United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 
229, 232 (1947), cert. denied, 331 U.S. 837, the door 
handle portion was found on appellant during the course 
of his “frisking” which occurred immediately after his 
arrest at Mrs. Butler’s residence. There can be no ques- 
tion that this search was incidental to and contempora- 
neous with appellant’s arrest and that the search and 
seizure of the evidence were proper. 

Assuming arguendo that the exhibit was not discovered 
until the subsequent “search” at the stationhouse, it would 
still be properly seized. In Charles v. United States, 278 
F.2d 386 (9th Cir. 1960), Honolulu policemen validly 
arrested the accused at his home. He was “frisked” at 
the time of his arrest and found to be unarmed. When 
the officers sometime later detected the odor of burning 
marijuana, the accused was ordered to empty his pockets. 
A packet of marijuana found at that time formed the 
basis for his prosecution on charges of possessing narcot- 
ics. Passing upon the validity of the second search, the 
Court commented: 


[A] search of the person of the accused, even for the 
purpose of uncovering evidence of a crime other than 
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that which is charged, is generally incident to a valid 
arrest; the two cannot be separated. To say that the 
police may curtail the liberty of the accused but re- 
frain from impinging upon the sanctity of his pockets 
except for enumerated reasons is to ignore the custo- 
dial duties which devolve upon arresting authorities. 
Custody must of necessity be asserted initially over 
whatever the arrested party has in his possession at 
the time of apprehension. Once the body of the ac- 
cused is validly subject to the physical dominion of 
the law, inspections of his person, regardless of pur- 
pose, cannot be deemed unlawful * * * unless they 
violate the dictates of reason either because of their 
number or their manner of perpetration. Hence, we 
think the second search of appellant’s person was 
permissible under the Fourth Amendment. Id. at 
388-89. (Footnote omitted and emphasis added.) 


Court recognized that: 


Modern police practice calls for a thorough search at 
the stationhouse of any person who is taken into cus- 


tody as well as the “frisking” which takes place at 
the moment of arrest. * * * Such searches are not 
unreasonable; they are an integral part of efficient 
procedure. Id. at 389 n.2 (Citation of authorities 
omitted and emphasis added.) 


Appellant submits that, if the portion of the door handle 
in the instant case was discovered at the stationhouse 
while all of appellant’s personal property was being re- 
moved from his person, the evidence was discovered during 
the course of the exercise of a proper police “custodial” 
activity, the “search” was not unreasonable and was not, 
therefore, in contravention of the Fourth Amendment. 
A great deal of comfort in appellee’s position is derived 
from the Supreme Court’s decision in United States v. Di 
Re, 332 U.S. 581 (1948). In that case the accused was 
arrested in a car with an informer and a third person. 
The informer was holding two counterfeit gasoline ration 
coupons in his hand and indicated that he obtained them 
from the third person. All three were taken into custody, 
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“frisked” to make sure they had no weapons and taken to 
the police station. At the station Di Re complied with a 
direction to put the contents of his pockets on a table. Two 
gasoline and several fuel oil ration coupons were laid out 
which proved to be counterfeit. Two hours later, after 
questioning, he was “booked” and thoroughly searched. 
One hundred counterfeit inventory gasoline ration cou- 
pons were found concealed between his shirt and under- 
wear. These coupons, together with those found when he 
emptied his pockets, formed the basis for his conviction. 
The Supreme Court affirmed the reversal of Di Re’s con- 
viction because he was illegally arrested, observing, how- 
ever, that “If he was lawfully arrested, it is not ques- 
tioned that the ensuing search was permissible.” Id. at 
587.8 

Appellant’s reliance on Preston v. United States, supra, 
and similar cases is misplaced. None of those cases in- 
volved the search of the person of the accused after a law- 
ful arrest, but rather dealt with the search of a car after 
the accused had been removed therefrom or a place other 
than the situs of arrest. In those cases the accused had 
been separated from the place searched and there was “no 
danger that any of the men arrested could have used any 
weapons in [the place searched] or could have destroyed 
any evidence of the crime [located there].” Id. at 367. 
The instant appellant, however, had not been separated 
from his pocket. It was reasonable to remove the contents 
of his pockets before he was incarcerated. The second 
“search” was, therefore, not unlawful. 


6 See also Robinson V. United States, 109 U.S. App. D.C. 29, 283 
F.2d 508 (1960), permitting the removal of the clothes of legally 
arrested defendants for examination at the laboratories of the Fed- 
eral Bureau of Investigation, and United States v. Tacullo, 226 
F.2d 788 (7th Cir. 1955), allowing the admission in evidence of 
fingerprints taken from a defendant in proper custody. 
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CONCLUSION 


WHEREFORE, appellee respectively submits that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q, NEBEKER, 
CHARLES A, Mays, 
Assistant United States Attorney. 
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